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States’ and section 2(b) applies to con-
tracts entered into ‘“‘with the Federal
Government.”” Within the meaning of
these provisions, contracts entered
into by the United States and con-
tracts with the Federal Government in-
clude generally all contracts to which
any agency or instrumentality of the
U.S. Government becomes a party pur-
suant to authority derived from the
Constitution and laws of the United
States. The Act does not authorize any
distinction in this respect between
such agencies and instrumentalities on
the basis of their inclusion in or inde-
pendence from the executive, legisla-
tive, or judicial branches of the Gov-
ernment, the fact that they may be
corporate in form, or the fact that pay-
ment for the contract services is not
made from appropriated funds. Thus,
contracts of wholly owned Government
corporations, such as the Postal Serv-
ice, and those of nonappropriated fund
instrumentalities under the jurisdic-
tion of the Armed Forces, or of other
Federal agencies, such as Federal Re-
serve Banks, are included among those
subject to the general coverage of the
Act. (Brinks, Inc. v. Board of Governors
of the Federal Reserve System, 466 F.
Supp. 116 (D DC 1979); 43 Atty. Gen.
Ops. (September 26, 1978).) Con-
tracts with the Federal Government
and contracts entered into ‘“by the
United States’” within the meaning of
the Act do not, however, include con-
tracts for services entered into on their
own behalf by agencies or instrumen-
talities of other Governments within
the United States, such as those of the
several States and their political sub-
divisions, or of Puerto Rico, the Virgin
Islands, Guam, or American Samoa.

(b) Where a Federal agency exercises
its contracting authority to procure
services desired by the Government,
the method of procurement utilized by
the contracting agency is not control-
ling in determining coverage of the
contract as one entered into by the
United States. Such contracts may be
entered into by the United States ei-
ther through a direct award by a Fed-
eral agency or through the exercise by
another agency (whether governmental
or private) of authority granted to it to
procure services for or on behalf of a
Federal agency. Thus, sometimes au-
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thority to enter into service contracts
of the character described in the Act
for and on behalf of the Government
and on a cost-reimbursable basis may
be delegated, for the convenience of the
contracting agency, to a prime con-
tractor which has the responsibility for
all work to be done in connection with
the operation and management of a
Federal plant, installation, facility, or
program, together with the legal au-
thority to act as agency for and on be-
half of the Government and to obligate
Government funds in the procurement
of all services and supplies necessary to
carry out the entire program of oper-
ation. The contracts entered into by
such a prime contractor with sec-
ondary contractors for and on behalf of
the Federal agency pursuant to such
delegated authority, which have such
services as their principal purpose, are
deemed to be contracts entered into by
the United States and contracts with
the Federal Government within the
meaning of the Act. However, service
contracts entered into by State or
local public bodies with purveyors of
services are not deemed to be entered
into by the United States merely be-
cause such services are paid for with
funds of the public body which have
been received from the Federal Govern-
ment as a grant under a Federal pro-
gram. For example, a contract entered
into by a municipal housing authority
for tree trimming, tree removal, and
landscaping for an urban renewal
project financed by Federal funds is
not a contract entered into by the
United States and is not covered by the
Service Contract Act. Similarly, con-
tracts let under the Medicaid program
which are financed by federally-as-
sisted grants to the States, and con-
tracts which provide for insurance ben-
efits to a third party under the Medi-
care program are not subject to the
Act.

§4.108 District of Columbia contracts.

Section 2(a) of the Act covers con-
tracts (and any bid specification there-
for) in excess of $2,500 which are ‘‘en-
tered into by the * * * District of Co-
lumbia.” The contracts of all agencies
and instrumentalities which procure
contract services for or on behalf of the
District or under the authority of the
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District Government are contracts en-
tered into by the District of Columbia
within the meaning of this provision.
Such contracts are also considered con-
tracts entered into with the Federal
Government or the United States with-
in the meaning of section 2(b), section
5, and the other provisions of the Act.
The legislative history indicates no in-
tent to distinguish District of Colum-
bia contracts from the other contracts
made subject to the Act, and tradition-
ally, under other statutes, District
Government contracts have been made
subject to the same labor standards
provisions as contracts of agencies and
instrumentalities of the United States.

[48 FR 49762, Oct. 27, 1983; 48 FR 50529, Nov. 2,
1983]

§4.109 [Reserved]
COVERED CONTRACTS GENERALLY

§4.110 What contracts are covered.

The Act covers service contracts of
the Federal agencies described in
§84.107-4.108. Except as otherwise spe-
cifically provided (see §§4.115 et seq.),
all such contracts, the principal pur-
pose of which is to furnish services in
the United States through the use of
service employees, are subject to its
terms. This is true of contracts entered
into by such agencies with States or
their political subdivisions, as well as
such contracts entered into with pri-
vate employers. Contracts between a
Federal or District of Columbia agency
and another such agency are not within
the purview of the Act; however, ‘“‘sub-
contracts’’ awarded under ‘“‘prime con-
tracts’ between the Small Business
Administration and another Federal
agency pursuant to various pref-
erential set-aside programs, such as
the 8(a) program, are covered by the
Act. It makes no difference in the cov-
erage of a contract whether the con-
tract services are procured through ne-
gotiation or through advertising for
bids. Also, the mere fact that an agree-
ment is not reduced to writing does not
mean that the contract is not within
the coverage of the Act. The amount of
the contract is not determinative of
the Act’s coverage, although the re-
quirements are different for contracts
in excess of $2,500 and for contracts of
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a lesser amount. The Act is applicable
to the contract if the principal purpose
of the contract is to furnish services, if
such services are to be furnished in the
United States, and if service employees
will be used in providing such services.
These elements of coverage will be dis-
cussed separately in the following sec-
tions.

§4.111 Contracts “to furnish services.”

(a) “Principal purpose’” as criterion.
Under its terms, the Act applies to a
““‘contract * * * the principal purpose of
which is to furnish services * * *.”’ |If
the principal purpose is to provide
something other than services of the
character contemplated by the Act and
any such services which may be per-
formed are only incidental to the per-
formance of a contract for another pur-
pose, the Act does not apply. However,
as will be seen by examining the illus-
trative examples of covered contracts
in 884.130 et seq., no hard and fast rule
can be laid down as to the precise
meaning of the term principal purpose.
This remedial Act is intended to be ap-
plied to a wide variety of contracts,
and the Act does not define or limit the
types of services which may be con-
tracted for under a contract the prin-
cipal purpose of which is to furnish
services. Further, the nomenclature,
type, or particular form of contract
used by procurement agencies is not
determinative of coverage. Whether
the principal purpose of a particular
contract is the furnishing of services
through the use of service employees is
largely a question to be determined on
the basis of all the facts in each par-
ticular case. Even where tangible items
of substantial value are important ele-
ments of the subject matter of the con-
tract, the facts may show that they are
of secondary import to the furnishing
of services in the particular case. This
principle is illustrated by the examples
set forth in §4.131.

(b) Determining whether a contract is
for “‘services’’, generally. Except indi-
rectly through the definition of service
employee the Act does not define, or
limit, the types of services which may
be contracted for under a contract ‘‘the
principal purpose of which is to furnish
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